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Prosecutorial Discretion and Racial Dispar
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Federal Sentencing: Some Views of Former U.8,

Attorneys

The federa! criminal sentencing system is notorious both
for its overal] severity and for its disproportionate impact
on peaple of color. Whether federal sentences are appropri-
ately or excessively severe and whether their attendant
racial disparities reflect the influence of legitimate or iBe-
gitimate factors are both subjects of intense ongoing debate
arnong civil rights and sentencing reform advocates. Yet no
actor tasked with enforcing and ensuring respect for the
nation's laws can ignare concerns about the integrity of a
criminal justice system increasingly perceived as reserving
ity harshest punishinents for people of color.

Federal prosecutors today wield unprecedented infiu-
ence in the sentencing of criminal defendants through
dizcretionary decisions made at rultiple stages of & crimi-
nal prosecution, including charging decisions, plea
agreements, and sentencing recommendations. With prose-
cutorial power comes an obligation to address radal
disparities in the crimninaf fustice system wherever and how-
ever possible without jeapardizing effective crime
prevention. Despite the importance of prosecutorial decision-
making to fair and equitable sentencing outcomes, the U.5.
Sentencing Commission {*USSC") has concluded that, in
comnparison with legislative and judicial sentencing choices,
prosecutorial decisions that affect federal sentencing “have
been relatively neglected, in part becase of the paucity of
data that can be used to investigate them.™

What little data do exist provide some evidence of unex-
plained racial disparities in the outcomes of federal
prosecutorial decision-making. For example, based ona
sample of cases for which detailed factual data were col-
tected and coded for analysis, the USSC detected notable
differences in prosecutorial decisions to seck sentence
enhancements for certain federal offenses involving a
firearm depending on the race of the defendant® Simi-
tarly, an exploratory multivariate study of prosecutors’
motions for sentence reductions in exchange for cooperat-
ing defendants” substantial assistance using a small
sample size of data from 1994 concluded that “the cur-
rently available data - . . raise guestions of racial, ethnic,
nationality, and gender disparities in the awarding of fsub-
stantial assistance] metions” and in the extent of any
reduction in sentence granted.! These findings demon-
strate the need for greater scrutiny and oversight, whether

external or internal, of prosecutorial decision-making in
order to identify sources of and solutions to racial dispari-
ties in the federal eriminal justice system.

Ir: November 2005, the Brennan Center for Justice and
the Natonal Institute for Law and Equity convened a focus
group of twelve former ULS. Attorneys, the majority of
whom served during the Clinton administration, to
explore ways in which individual U.S. Attorney's Offices
{*USADs"), overseen centrally by the Department of Jus-
tice (“DOJ") and accountable locally to the communities in
which they operate, might mitigate the corrosive effects of
racial disparities in sentencing on communities devas-
tated by mass, long-term Incarceration and on public’
confidence in federal law enforcement. This report sum-
rrarizes the themes that emerged during that discussion
Same members of the group, joined by other former state
and federal prosecutors, then produced a set of prosecuto-
rial guidelines for addressing racial disparities as a
starting point for enlisting and engaging prosecuters in
the hard work of eliminating unwarranted racial dispari-
ties from the federal crirninal justice system. The
guidelines, to which thirteen former U.5. Attorneys have
signed on, appear in the Appendix,

1, CONFRONTING RACIAL DISPARITIES IN
PROSECUTORIAL DECISION-MAKING
Unwartanted racial disparities in decision-making may
resuli from outright conscious animus, including the use
of race-neutral criteria {such as class or geography) as a
pretext for impermissible consideration of race, or from
unconscious racial stereotyping. The perspectives related
by former 1.5. Attorneys during the November 2005
focus group reveal the constant need for federal prosecu-
tors and their supervisors to remain attentive to racial
disparities in the criminal justice system and, in particu-
lar, the difficulties of addressing unconscious racial bias.
One former U.S. Attorney recounts,

1 had an {Assistant U.S. Attorney {"ALUISA”) wha
wanted to drop Hie gun charge against the defendant
[in 2 case in which] there were no extenuating circum-
stances. | asked, “Why do you want to drop the gun
offense?” and he said, “He is a rural guy who grew up
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on a farm. The gun he had with him was arifle. Heisa
good o’ boy, and all the good ol’ boys have rifles, and
ir's not Hike he was a gun-toting drug dealer.” Buthe
[was) a gun-toting drug dealer, exactly.

In that case, the question of whether to dismiss a gun
charge carrying a statutory mandatory minimum sentence
turned on the prosecutor’s perception of the defendant’s
culpability, which was in turn informed in part by race.

Because unconscious racial bias is so difficult to detect,
atternpts o reduce its effects must include education and
cultural sensitivity training, as well as diversity in hiring
and supervision, One former U.S. Attorney stated,

I was the very first Hispanic [Assistant U.S. Attorney]
to be hired [in a horder distict]. At the first meeting |
went to, one guy started talking about immigration,
and he said, “wets,” and he looked at me, and the word
was never used in that office again. That lirte bit
makes a difference . .. . The person you hire will be a
supervisor in sormebody else’s administration down the
line, and it’s important they bring in that cubtiral dif-
ference.

Another former U.S. Attorney added,

We [took] all the senior management and talked very
openly about race and tatked very openly about racial
disparities in the system . ... For the most pert, race is
never discussed, it never gets talked about, it never gets
ohjectively dealt with in any meaningful way, in most
of the offices we came from, That was a real difference
maker. And then on top of that, bringing in peopie
who are more diverse and look more like the people
you have {o prosecute . . . doesn’t mean the case does-
n't get handled, fhut] it means that the case may be
handled in 5 different way. . .. | think those things are
significant and meaningful.

Another former U.S. Attorney noted, however, “If you are
going to say to supervisors, The issue of racial disparity
needs to be considered,” that's a teaching process, because
they're just words to many people. $o how you translate
that is a meaningful part of the process.” Similarly, one
former U.S. Attorney offered,

1 think public education is the most important thing.
Craft a way to communicate with the people in general
in the country about what the problen: is, why itls a
problem, what the constitutional ramifications are,
what equal justice means to us, and why we need it. |
just think there is very little attention being paid [to
racial disperity} generally out in the world undess it
affects people individually. So you need to tell them
why it matters to them individually. So public educa-
tion would be my first [priority].

Disparate racial effects in decision-making cutcomes
may also result not from conscious or unconscious racial
targeting but from the application of race-neutral rules or

policies adopted to further legitimate law enforcernent
purposes in spite of, albeit not because of, their disparate
racial impact. Such effects may be unnecessarily exacer-

bated where race-neutral rules ave insufficiently narrowly

tailorad to achieve legitimate law enforcement goals. For
example, the 1-to-1oo crack-to-cocaine federal sentencing

ratio results in much higher sentences for defendants con-

victed of drug trafficking offenses involving crack, of
whom approximately 85 percent are black, than those

whose offenses involve the same quantity of cocaine pow-

der, of whem only 30.5 percent are black®—even though
“recent research indicates that the current penalty struc

ture ., . greatly overstates the relative harmfulness of erack

cocaine.”? Simnilarly, research has shown that the use of
criminal histery, induding convictions for nonvielent

drug offenses, to impose sentence enhancements also dis-

proportionately affects black and minority defendants,
who are more likely to have come into contact with state
criminal justice systems—while conferring little addi-
tional benefit in the way of reduced recidivism rates.*

"o be sure, achieving the right balance between cffec-
tive law enforcement and equitable sentencing outcomes
in order to reduce crime and increase public safety—
particularly where facially neutral pelicies or rules may
exacerhate existing social imbalances—is a delicate task.
One former U.S. Attorney described experiencing local
pressure from communities of color who felt insuffi-
ciently protected by local law enforcernent:

What [ camne to conglude aver the course of my tenure

was that all disparities in our society show up most

pronounced in our criminal justice system, And yet. ..
our job, our goal, our personal integrity [required us] to

muke better some very bad circumstances, ... and
those aren't easy decisions or black-and-white dedi-
sions, The victims that came to us . . . said, "Can't you

help us with this?” So while we talk about . . . a dispro-

porticnate impact falling on minority defendants, the

brunt of the crime, viclence, and all the fallout, for lack

of @ better word, that we were seeing was also falling
on black victims and minority victims. So my point is
that you can't just look and say that this s all bad
because it is affecting and falling upon poor and
minority people. If you lock at the other side, it's the

poor and rninority people that have the same goals and

aspirations all of us have. The difference is it is more

{ikely that we are driving [home} into a community that

is a ot safer than those people were left to contend
with. $¢ those aren’t casy decisions, and I think we do
a disservice to approach them in a way that is good or
bad or black-and-white because they are a lot more
invelved than that.

At the same Hme, one former U.S. Attorney deseribed
feeling significant pressure to explain prosecutorial deci-
sions that conwibuted o racial disparity in federal
sentences in order to retain the respect and trust of the

communities that experience the effects of both crime and
law enforcement:
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We had a situation where the local sheriff's departnent
said, “We are going to come in and do a drug

roundup . . ., and we want the federal government to
maybe take four or five of the worst jcases]. Well, it
ends up that . . . Too people fare arrested], and all of
them are young hlack men who have been marched
into these paddy wagens, and they are all being filmed.
[Ward gets out] that the (.3, Attorney is prosecuting
the cases. The distinction wasn't made that we enly
had four jof the cases]. Well, or: Monday morning [ had
pastors lined up, rightfully so, because they were see-
ing only . . . that the U.5. Attorney had gone out and
put his or her mark on these young men, and they're
clamoring to say, “Yes, we want our communities
clean, safe, and so forth, but there is much more {to ],
... and these kids are not the ones bringing these
drugg in.” So you deal with that hopefully in a way
that's positive, and you also pursue the larger case ...
We were able to . say, “Well, I understand what you
are saving, and the issues you're raising, and we are
handling these [cases|, and ithe state is] handling those
... tAnd] a month or two months later we were able
to arrest the guys who were bringing [the drugslin, . ..
some good ol boys. . ., and we wete hopefully able to
mainkain same credibility with that community. . ..

Ultimately, the former U.S. Attorneys who partici-
pated in the November 2005 focus group agreed that
conscious atiention to the role of race in prosecutorial
decision-making, as well as concerted efforts to monitor
and improve the decision-making process, is essential for
mitigating unwarranted racial disparities in the outcomes
of federal criminal prosecutions.

11, GUIDING FEDERAL PROSECUTORIAL DISCRETION

A. LIMITATIONS OF CENTRAL OVERSIGHT FOR

FEDERAL PROSECUTORS

G uidance for federal prosecutors confronting the complex
challenge of addressing racial disparity requires flexibility
and thus is difficult to impose by fiat. The publicly avali-
able U.S. Attorney’s Manual, which includes the
Principles of Prosecution, provides guidelines on how fed-
eral prosecutors shauld exercise discreton in making
decisions such as whether to prosecute a cage federally,
which charges to bring, and how to negotiate plea agree-
ments. Principle g-27.260 explicifly prohibits the use of
race and other invidious considerations in prosecutorial
decision-rmaking but states only that a “person’s race, rell-
gion, sex, national origin, or political association, activities
or beliefs” may not influence a federal prosecutor’s deci-
sion “whether to commence or recommend prosecution
or take other action against a person.™

Supplementing the Principles of Prosecution are occa-
sionzl national DOJ policy directives issued by the LS.
Attorney General. In 1958, Attorney General Janet Reno
emphasized the need for effective local implementation of
national DOJ policy to reduce racial disparities in prosecu-
1orial decision-making. Attorney General Reno reported
that an internal working group assessing federal prosecu-
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tions cowld not explain away all racial inequities in the
incidence of crack cocaine prosecutions, substantial assis-
tance motions, and charging of gun-related offenses or
sentence enhancerents. She therefore asked each 1.8
Attorney to “examnine his or her office’s practices and pro-
cedures” to “ensur|e} that similarly situated defendants are
treated the same” and

to ensure the use of race-neutral policies in the exercise
of prosecutorial discretion within a district. Absent
compelling, specificlaw enforcerment imperatives
there is ordinarily ne justification for differing policies
and practices within a district with respect to similatly
situated defendants. Moreover, any race-neutral policy
that has a disparate racial impact should be carefully
reviewed to determine whether the disparity is justified
by law enforcemnent necessity and not the product of
conscious or unconscious racial bias.™®

Despite the implementation of 4 strong national policy
designed to reduce racial disparities in the federal crimi-
nal justice system, the question remains: What impact
may such a sweeping policy actually have in individual
USAOs, which must be sensitive to both local community
concerns and priorities as well as national directives? The
potential for conflici among local, state, district, and fed-
eral policy preferences and law enforcement priorities
renders implementation of uniform national policy in
each of the ninety-three USAO= a complex task. Tndeed,
two former U.S. Attorneys who participated i the Novem-
ber 2005 focus group recalled, “We ended up belng the
enly two L1.§. Attorneys who had written policies in our
districts prohibiting racial discrimination in prosecution
and law enforcement generally and saying we would not
prosecute cases . . . resulting from racial profiling.”

B. POSSIBILITIES FOR LOCAL OVERSIGHT OF
FEDERAL PROSECUTORIAL DISCRETION

The former U 5. Attorneys in the November 2003 focus
group emphasized that local implementation and enforce-
ment of national policies prohiliting race discrirination
in prosecutorial decision-making require recognition of
and responsiveness to local community concerns and local
Jaw enforcement needs. For example, the needs to coord:-
nate and secure the cooperation of local, state, and federal
taw enforcement agents; to optimize resource allocation in
light of local crime patterns; and to appreciate the state’s
ability effectively to prosecute cases all affect how national
directives addressing racial disparity may be implementied
through individual USAQ policies and priorities.

One former 1.5, Attorney explained the complicated
relationship between federal prosecutors and local law
enforcement, in which federsl prosecutorial decisions may
be influenced by the decisions of local agents: “Where {law
enforcement! . . . wants to gel a quick statistic s often where
.. the racial disparity accuss. I£s a lot easier to go outto the
‘hood, so to speak, and pick somebody than to put your
resources in an undercover [operalion in 4} community
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where there are potendally politically powerful people.” resulting from overenforcement of federal drug laws,

Another former U.S. Attorney added that local law enforce-  which was fueled, in tum, by the practice of permitting
ment “mak{es] those decisions o put all their cars in the any seized assets to supplement local law enforcement
black community and not the suburbs ... Attheend of the  budgets: "It was our helief that Jocal [law] enforcement

day, if you are getting a disproportionate munber of [people  was focused on making a lot of very small drug-related
of color] brought to you, then what can you do?” One former  arresis with the hope of [seizing some forfeited assets] and
U.5. Attorney recailed ... funneling the money back into their coffers. Forfeiture
[of assets iv] a great tool, but it can be abused, and we were
doing . .. something . .. inyour-face. .., Oneofthe first  of the opinion that it was very much prone to abuse. .. "
things that happened when | came into office was thata In response to this concern, the U.S. Attorney’s office
compiamt larose} b the Hispanic mmmu:uty ab‘out approached the state grant administrators who allocated
caciat profiling as Hispanics dro\mlthmugﬂ certainafllu ggerat orant funds to federal-state faw enforcement task
ent neighborhoods. . . . That was all over the news, and 5 -
. o ) . orees and requested that the state grant administrators
when [ came in, [ said, “We will look at this.” . .. Tcalled . . N . )
require all recipients, as a condition of funding, to attend

up the Civil Rights Department of the DOJ. ... Wewere o .

1ot trying to make a case, [out we] said, we have to look trainings held by the U.S. Attorney’s office to address con-
at this, and I think that stopped that problem. .. It cerns about racial disparities in law enforcernent:
wasn't aimed at trying 1o make a case; it was aimed at

saying, this can't happen, and a way of educating focal We . .. said to [the grant administrators}, ., . “we think
law enforcernent], . . . It was a way 1o get the word out the forfeiture laws [permitting state law enforcement to
that . . . we were not going ta arrest anybody, we just retain assets during state-federal task force investiga-
wanted to see whal was going on, because the perception tions] are being used in a manner that leads 1o

was that this was racial profiling, and [lecal law enforce- disproportionate impacts and are net being used in 2
ment] didn't want that, and we didn’t want that. That masnner consistent with what was intended, Whatwe

want to do is . . . take on the responsibility of deing
training for everybady, but . . . we want you 1o require
... that anybody who geis money kas Lo be subject to
the training,” and they did. . . . So you couldn't get
igrant] money without the training.

was a little thing that helped, T think.

The degree to which individual U.S, Atlorneys are able to
control the allocation of federal funds within their districts
also affects their ability to shape national policy to address
local concerns. One former U.S. Attorney described frustra-
. ton with the mandate to implement national policies with ) )

e . . . requized meaningful content:
! potentially disparate racial effects, such as that prioritizing i
federal prosecution of career offenders: '

Once the Taining condition was put into effect, it

We focused on value-based training, that is, teaching
faw enforcement fo recognize . . that to pursue arrests
in a racially based manner was incensistent with ail . ..
the things they had been taught and, for most of thern,
with why they got inte law enforcement in the frst
place. Fhat it was unconstituticnal, unethical, and alt
sorts of other things . ...

We were working with state and locals to try 1o identify
... prior offenses, so we could give [defendanis] federal
time so that they would be in castody longer. . ..
Clearly, these guys could have been prosecuted at the
state tevet and would have heen handled effectively
there, and we didn’t need our resources locked in the
DO] policy. . .. | could not do some of the things that 1
thought we really should be deing, such as environ-
mental crime, white-collar crime, and financial crime,
50 on and so forth.

Ovezall, the effort had largely positive results:

We recognized that there were some who weren't
going fo care one way or another, but for those wha
cared about values, . . . we were able to communicate to
them that to pursue law enforcement in this manner
was totally inconsistent with what they wanted 1o
accomplish in the long term, and I think it was some-
what effective. . . . {Pleople started . . . calling us even

Ancther former 1.8, Attormey described ambivalence
about the need to oversee state-federal task forces funded
with federal dollars earmarked for particular national law
enforcement priorities: “the [state-federal] task forces . ..

are the best and worst thing that could happen {to yeu]. fwhen grant maney was 1ot at issue] and said, “We
There is 50 much money given to these fask forces . want to be subiect to the training, we want the training
They generate so many cases, it’s ike a self-perpetuating brought to us.” . ., We did it for a period of three years;
thing. For [state law enforcementi ta get money, they have for that period, no faw enforcement entity in the state
1o bring cases to [federal prosecutors]. The more cases you would get federal grant money without going through
bring, the more money they have.” this treining, and it worked. . ..

One former U.S. Attarney described a creative nse of
federal task force funds administered by the state to Another potential complicating factor affecting the
address tacal concerns and alleviate tensions by educating  implementation of internal office practices, such as those
local and state faw enforcement about racial disparities regarding hiring, training, and supervision, anises from
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the fact that Attorneys General and U.S. Attorneys are
political appeintees, but the line prosecutors they super-
vise are increasingly career attorneys. The former U.S.
Attorneys in the focus group urged close oversight within
iocal USAOs ag the only way of establishing office norms
and procedures with staying power, For example, imple-
menting 2 system for close review of charging decisions
may help to create enforceable internal stardards and
help te eliminate the influence of illegitimate factors such
as race in decisions affecting charging and, ultimately,
sentencing:

1 think the superviser's ability to exercise genuine
judgment and supervision depends upon . . . getting all
the facts, and I think that can enly be done through a
face-to-face meeting. Basically, the AUSAs should pres-
ent the case to the supervisor {or sign-off.
Unforrunately, . . . as an AUSA, [ had a face-to-face
Imeeting] with my supervisor on 20 [percent of] my
cases .. . ; most of it was paperwork 1 filled out and
sent up, and they signed it and it camne back.

Relatedly, another former U.S. Attorney recommended
the use of internal indictment review committees:

We did that not only with supervisors, but with AUSAs
not even affiliated with the section. . . . Alot of routine
cases go fast, but they went through a screening
process, and the AUSA would come in and was subiect
to cross-examination about the case, and not every case
made it through that fizst indictment [review]. We did
that in every case, A lot of it was like 2 grand jury; it
gets pretty routing, but on a bigger case and most corn-
plex cases, it was a serious process, and [ think the
office is «till doing that today.

Centralized oversight of local USAOs remains a valu-
able mechanism for monitoring compliance with national
directives that address racial disparities in the federal
criminal justice system. One former U.S. Attorney sug-
gested that aversight of the racial effects of prosecutorial
decision-making be undertaken within DOJ by the Execu-
tive Office for United States Attorneys ("EQUSA™), which
is responsible for reviewing the performance of each
USAO: “One thing might actually be doable . . . when the
1.8, Attorneys offices are evaluated [by the EQUSAL If
you have statistics that give the appearance of dispropor-
tonality of any type, it would be looked into [to explain}
wehy it exists. There will be times where it’'s very justified
and warranted, and maybe there are going 1o be times
when it is not, but requiring that it be locked at and ana-
lyzed by the U.S. Attorney during the evaluation process
would be 2 good step, and probably something that is prac-
tically doable.”

Finally, the former U.8, Attorneys emphasized.
addressing racial disparities at the district level requires
local leadership and community support. One former U8,
Attorney highlighted

FEDERAL SENTENCING REPORTER -

the very important role the 1.8, Attorney as the chief
law enforcement officer has in not only [setting] policy
in their awn offices but identifying and communicat-
ing that policy to the community and the community
of law enforcement. It is a remendously powerful tool
that is very fundamental to setiing the framework as to
whether there is going to be disparity or not . .. 1f
your administration is not both allowing you as U.5.
Attorney and encouraging you as U.S. Atterney to
make this kind of statement and provide this kind of
leadership in your community, then something is seri-
ously wrong with that adminisiraion, in my view.

Several former U.S. Attorneys expressed the value of sim-
ply engaging in conscious self-analysis and being expected
to produce explanations of their reasons for particular
prosecutorial decistons:

Just trying to make [prosecutors] justify [racial dispari-
tes) will have some kind of effect one way or another. . ..
If somnebody comes into my district from the outside . ..
and they see a huge disparity, somebody is going to call
us on the carpet ... 1f's justa fact of life. ... Weare
going to be very defensive about #, and are going to look
at it a little closer. # never happened when Twas U.5.
Attormey, and 1 know we had [disparities] out there, but [
never got that . ., one cadl or anything else that [asked],
“What's going on down there?”

111, CONCLUSION

As the focus group of former USAs recognized, federal
prosecutors hold the power to evaluate and constrain
their own exercise of authority, as well as an obligation o
do 86 in the interest of justice. As advocates and policy
makers seek racial fustice in an inperfect criminal justice
system, federal prosecutors must remain attentive to the
racial effects of their own practices and discredonary
decisions, in order both to reduce racially disparate treat-
ment and to limit the racially disparate effects of
race-neutral law enforcement policies. The sample guide-
fines reproduced in the Appendix represent one attempt
by former U.S. Attorneys 1o shape the exercise of prose-
cutorial discretion by increasing transparency and
accountability in individual USAQs a5 a means of mit-
gating racial disparities in the federal criminal justice
system. Perhaps over lime, greater experience with the
fair exercise of federal prosecutorial discretion will bel-
ster public confidence i a federal Taw enforcement
system that is both effective and just.

Notes
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